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 J.C. (mother) appeals an order terminating her parental rights as to M.R. 

and D.R. and the summary denial of petitions for modification.  (Welf. & Inst. 

Code, § 388.)
1
  Mother contends the denial of her section 388 petitions was an 

abuse of discretion, and the juvenile court erred in denying mother‟s request for a 

continuance of D.R.‟s permanency planning hearing and in terminating mother‟s 

parental rights as to both children.   

 R.R. appeals the denial of a section 388 petition with respect to D.R.  He 

also contends the juvenile court erroneously denied his request for a continuance 

of D.R.‟s permanency planning hearing and improperly terminated his parental 

rights.   

 We affirm the orders of the juvenile court. 

FACTUAL AND PROCEDURAL SUMMARY
2
 

1. Mother’s dependency history. 

Mother came to the attention of the Department of Children and Family 

Services (the Department) in May of 2005 when a dependency petition was filed 

with respect to mother‟s five oldest children.  As sustained, the petition alleged 

mother had a nine-year history of methamphetamine abuse and mother left her 

youngest child at the hospital without making plans for the child‟s care.  Mother 

failed to reunify with these children and her parental rights were terminated in 

April of 2008. 

 2.  M.R.’s dependency case. 

In October of 2008, the Department filed a dependency petition with 

respect to newborn M.R.  The petition alleged mother had a 12-year history of 

methamphetamine abuse, mother failed to reunify with M.R.‟s siblings and mother 

                                                                                                                                       

 
1
  Subsequent unspecified statutory references are to the Welfare and 

Institutions Code. 

 
2
  We have taken judicial notice of the record on appeal in B222099. 
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failed to participate in court-ordered substance abuse programs and random drug 

testing.  Mother completed a drug treatment program in March of 2009.  M.R. was 

returned to mother in May of 2009 under a family maintenance plan.  However, at 

the end of July 2009, the Department again detained M.R. based on mother‟s 

failure to assure M.R.‟s attendance at Regional Center appointments, failure to 

provide a stable home despite receiving services from four social agencies, and 

failure to keep the Department informed of mother‟s address and telephone 

number. 

3. The detention of D.R. 

D.R. was born in November of 2009.  The Department detained the child at 

the hospital because there had been no change in mother‟s circumstances after 

M.R. was removed from mother‟s care three and a half months earlier.  Mother 

was under a court order to drug test but she missed four drug tests during her 

pregnancy. 

Mother advised hospital staff that R.R. was D.R.‟s father and that mother 

and R.R. lived together.  However, hospital social worker Dancy indicated R.R. 

denied being D.R.‟s father, denied being mother‟s “significant other” and refused 

to sign D.R.‟s birth certificate.  Dancy stated mother and R.R. “appeared to be 

arguing a lot, throughout the day, he kept leaving the [hospital] room upset. . . .”  

R.R. requested unsupervised contact with the infant.  When he was informed he 

could only visit in the nursery, R.R. became upset and stated he did not wish to 

visit the child. 

In the hospital room, R.R. told a social worker he would do what he needed 

to do to care for D.R.  However, R.R. declined to hold D.R. before leaving the 

hospital, stating he would “just watch her through the window.”  When the social 

worker advised R.R. he would be included in the detention report as D.R.‟s 

alleged father, R.R. said he did not wish to be involved in court proceedings. 
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The detention report indicated R.R. refused to take parenting classes or 

participate in family preservation services when they were offered to him with 

respect to M.R.  Also, the foster family agency reported R.R. was intimidating, 

argumentative and threatening during mother‟s visits with M.R.  The Department 

placed D.R. in a preadoptive foster home and recommended monitored visitation 

for mother and R.R. 

4.  Detention hearing. 

At the detention hearing on November 19, 2009, in response to questions 

from the juvenile court, mother indicated R.R. was D.R.‟s father.  Mother stated 

she was not married to R.R. at the time of D.R.‟s birth and his name is not on the 

child‟s birth certificate.  However, R.R. has held himself out as the child‟s father, 

no one else could be the father of the child, and R.R. supported mother throughout 

the pregnancy. 

The juvenile court found R.R. was D.R.‟s alleged father and, over mother 

and R.R.‟s objection, ordered R.R. to appear for HLA testing.  The juvenile court 

ordered the Department to provide reunification services to mother and R.R., 

including weekly random drug testing.  The juvenile court granted mother and 

R.R. twice weekly monitored visits with D.R.  In response to a request by D.R.‟s 

counsel, the juvenile court ordered mother and R.R. to visit D.R. separately.   

5.  The jurisdiction/disposition report. 

Mother told the social worker she has been participating in a drug program 

and has been sober for about one year.  Mother indicated M.R. is a Regional 

Center client because the child “has stiff arms and requires physical therapy.”  

Mother stated she missed M.R.‟s first therapy session because mother got lost.  

Mother rescheduled but arrived late and no one was there.   

 The Department noted mother was attending domestic violence classes and 

drug treatment with random drug testing and that she had completed parenting and 

anger management classes.   
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6.  Termination of reunification services with respect to M.R. 

On December 14, 2009, the juvenile court received into evidence the social 

reports, evidence of mother‟s compliance with the case plan and the HLA test 

results indicating R.R. is the biological father of D.R.  As to M.R., the juvenile 

court terminated family reunification services and set a permanency planning 

hearing.  As to D.R., the juvenile court continued the matter for a contested 

jurisdictional hearing. 

 7.  Social reports filed in advance of D.R.’s jurisdictional hearing. 

The social worker visited mother and R.R. on December 29, 2009.  R.R. 

continued to deny paternity and stated he did not want the social worker to visit 

him.  R.R. indicated he would not participate in a drug program or random testing.  

R.R. indicated “it had not grown within him” to visit D.R. 

On January 14, 2010, R.R. came to the Department office and stated he 

wanted to “step it up” and reunify with D.R.  However, R.R. continued to refuse to 

participate in programs, drug test or visit the child stating, “If I have to have 

supervised visits, I would rather not see her at all.” 

 8.  Jurisdictional hearing; disposition. 

At a contested hearing on January 29, 2010, R.R. testified he visited D.R. 

for “a few minutes” after mother‟s last two visits.  R.R. had not attended any 

programs but had drug tested twice in the past two weeks and would attend a drug 

program if it were required.  R.R. denied he refused to hold D.R. at the hospital or 

that he denied paternity after the HLA test results were known.  R.R. testified he 

was “pretty sure” he was D.R.‟s father and indicated he was willing to sign a 

declaration of paternity.   
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Mother testified she attends her programs, has not tested positive and has 

learned to live without drugs and to avoid domestic violence.  Mother asserted she 

is a better person and is capable of caring for D.R. 

The juvenile court sustained D.R.‟s dependency petition, noting mother‟s 

housing remained unstable, and denied mother family reunification services under 

section 361.5, subdivision (b)(10), (11) and (13). 

Regarding R.R., the juvenile court found he had not stepped forward and 

had only visited the child in the last two weeks and even then, only “to stick his 

head in [at the end of mother‟s visits] to see his child then leave.  That is it.”  The 

juvenile court noted R.R. was informed on December 14, 2009, that he is D.R.‟s 

biological father.  However, R.R. told the social worker two weeks later he still 

was not sure and he was not going to do any programs.  When counsel indicated 

R.R. would sign a declaration of paternity, the juvenile court noted that, at the 

present time, R.R. was only an alleged father and, as such, was not entitled to 

family reunification services.  The juvenile court denied R.R. family reunification 

services under section 361.5, subdivision (a) and set a permanency planning 

hearing for D.R. 

9.  Writ review of the order setting D.R.’s permanency planning hearing. 

 Mother and R.R. sought writ review of the juvenile court‟s order of 

January 29, 2010, setting a hearing under section 366.26 as to D.R.  (Cal. Rules of 

Court, rule 8.452.)  In B222099, this court denied the petitions.   

 10.  Social reports submitted for M.R.’s permanency planning hearing. 

 A social report prepared for M.R.‟s permanency planning hearing indicated 

17-month-old M.R. was a Regional Center client who received services twice a 

week and appeared to be developing well.  After M.R. was redetained from mother 

in July of 2009, she was placed with prospective adoptive parents who reported 

she was happy, they loved her and wanted the best for her.  
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 The report indicated mother failed to visit M.R. regularly after M.R. was 

redetained.  Also, mother brought R.R. with her to visits with M.R., causing 

disruption.
3
  As a result, R.R. was no longer permitted to visit M.R.   

 On February 24, 2010, the social worker reported mother‟s visits “go well.”  

During the visits, M.R. and mother play and read books and mother changes 

M.R.‟s diaper.  However, foster mother reported M.R. becomes “quite anxious and 

withdrawn” on the drive to the visit.  After visits, M.R. is clingy and fretful and 

often has difficulty sleeping for a few nights.  

 A report filed for M.R.‟s section 366.26 hearing on April 12, 2010, 

indicated M.R. had adjusted well to her prospective adoptive home and had 

become part of the family.  M.R. appeared bonded to her prospective adoptive 

parents and happy in their care.  M.R.‟s prospective adoptive parents were married 

in 2003 and have a son one year older than M.R.  The children attend preschool in 

the morning.  The prospective adoptive parents have a stable income and live well 

within their means.  The prospective adoptive mother works from home and has an 

assistant who helps care for the children.  The prospective adoptive parents 

reported M.R. has difficulty sleeping at times and this usually happens after a visit 

with mother.  The Department recommended termination of parental rights and 

placement of M.R. for adoption.   

 11.  Mother’s section 388 petition with respect to M.R. 

 On April 9, 2010, mother filed a section 388 petition with respect to M.R.  

Mother asserted she had complied with court orders in that she had finished a 

domestic violence program, a substance abuse program, a 12-week parenting and 

anger management program, has tested negative for drugs for the past year and has 

                                                                                                                                       

 
3
  At a visit on August 26, 2009, R.R. tried to hold M.R., who did not want to 

go to him.  R.R. became upset and mumbled under his breath.  When the 

prospective adoptive parents asked R.R. to wait until the social worker was 

present, R.R. became verbally aggressive to the point security had to be called and 

R.R. was asked to wait outside until the end of the visit.   
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attended NA/AA meetings twice per week for over a year.  Mother asserted she 

visited weekly, had a strong bond with M.R. and it would be in the best interest of 

the child to be reunified with mother who “has turned her life around.”  Mother 

requested reinstatement of family reunification services.  

 12.  Denial of mother’s section 388 petition with respect to M.R. 

 On April 12, 2010, the juvenile court set M.R.‟s permanency planning 

hearing for a contest on May 26, 2010.  The juvenile court denied a request by 

M.R.‟s counsel that mother‟s visits be terminated or limited to once per month.  

The juvenile court summarily denied mother‟s section 388 petition for failure to 

state a change of circumstances and because the proposed change of order would 

not promote M.R.‟s best interests.   

 13.  Social reports prepared for M.R.’s contested permanency planning 

hearing and D.R.’s permanency planning hearing. 

 An interim review report filed May 26, 2010, for M.R.‟s contested 

permanency planning hearing indicated the only relevant updated information 

related to visitation.  In that regard, the foster mother reported M.R. experienced 

much anxiety before and after visits and that M.R. often has difficulty sleeping for 

a couple of nights after visits.  M.R. sometimes cried inconsolably when foster 

mother left the visit.  Foster mother decided to supervise M.R.‟s visits in order to 

reduce M.R.‟s anxiety.  Foster mother reported mother has been consistent in her 

visitation since the last court hearing.  Mother tries to interact with M.R. during 

visits but the child prefers to play by herself or with foster mother.  At times, 

mother had difficulty changing M.R.‟s diaper because M.R. would not let her.  

The social worker noted M.R. does not like to be told no and, when she gets upset, 

she throws tantrums in which she cries and kicks doors and walls.  The social 

worker was concerned mother might not be able to protect M.R. during a tantrum 

or might react inappropriately.   
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 On May 26, 2010, the Department also filed a status review report with 

respect to D.R.  It noted D.R. appeared to be developmentally on target and her 

prospective adoptive parents report she “is a very happy, calm baby, and they love 

her and enjoy caring for her.”  Prospective adoptive parents reported that, at times, 

D.R. “appears restless after visits” with R.R.   

Mother missed a visit with D.R. on December 1, 2009, was an hour late on 

December 10 and 16, 2009, and was 45 minutes late on December 21, 2009.  

Neither mother nor R.R. attended D.R.‟s multi-disciplinary assessment on 

December 22, 2009.  However, after the jurisdictional hearing, on February 3, 

2010, R.R. contacted the social worker and asked to visit D.R.  R.R. stated he 

realizes mother “doesn‟t really have a chance to reunify with [D.R.] and it was up 

to [him] to do so.”  The following day, February 4, 2010, R.R. had his first visit 

with D.R.  Although he was advised that he was entitled to a two-hour visit, he 

said, “it‟s okay, an hour works for me.”  R.R. thereafter visited D.R. once a week 

for an hour.  R.R. needed coaching during the first visits on holding an infant, 

diaper change and bottle feeding but the visits have been appropriate and R.R. was 

“very attentive.”  R.R. missed a visit on May 6, 2010, but otherwise always 

arrived on time.   

On March 17, 2010, R.R. indicated he was attending parenting and anger 

management classes.  On April 26, 2010, R.R. provided a new contact number and 

indicated they would be moving to a new residence in Long Beach or Lakewood.  

Mother indicated she was participating in individual counseling.   

 On May 26, 2010, the Department filed a section 366.26 report which 

indicated D.R. was placed with prospective adoptive parents, Mrs. P. and Mrs. R., 

upon D.R.‟s discharge from the hospital in November of 2009.  Mrs. P. is a 

communication specialist and Mrs. R. is an assistant professor.  They have an 

adequate income and reside in a four-bedroom townhouse in a residential 

community.  Their families are supportive of their plan to adopt, they have 

completed a 33-hour training course in parenting and their letters of reference 
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describe them as responsible, caring and loving individuals.  They have an eight-

year-old daughter who is proud of being a big sister.  The report indicated D.R. is 

attached to her prospective adoptive parents and they are committed to providing 

her love and security.  The Department recommended termination of parental 

rights and adoptive placement.  

 14.  R.R.’s section 388 petition with respect to D.R.  

 On May 18, 2010, R.R. filed a section 388 petition requesting modification 

of the previous order designating R.R. an alleged father and denying him family 

reunification services.  R.R. declared he and mother had completed a voluntary 

declaration of paternity which had been filed with the Department of Child 

Support Services (DCSS).  Pursuant to Family Code section 7576, subdivision (a), 

this declaration conclusively established R.R. as D.R.‟s presumed father and, as 

such, he was entitled to family reunification services.  R.R. argued six months of 

family reunification services would not disrupt D.R.‟s placement and it would be 

in the child‟s best interest to have an opportunity to build a relationship with her 

father.  R.R. attached to the petition a copy of the Declaration of Paternity which 

was signed by mother and father and witnessed by mother‟s counsel on January 

29, 2010.   

 15.  Mother’s section 388 petition with respect to D.R.  

 On May 26, 2010, mother filed a section 388 petition with respect to D.R. 

which alleged the same change of circumstance stated in mother‟s section 388 

petition as to M.R., namely, that mother had completed domestic violence and 

substance abuse programs as well as a 12-week parenting and anger management 

program, she has continued to test negative and has attended NA/AA meetings.  

Mother requested family reunification services in order to maintain positive 

ongoing contact with D.R.  Mother asserted she had complied with court orders, 

she was now in a position to be a better parent, and D.R. was young enough to 

grow up in her mother‟s care.   
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 16.  The combined hearings of May 26, 2010.   

 On May 26, 2010, the juvenile court called the matter for a review hearing 

and a contested permanency planning hearing as to M.R., and section 388 petitions 

and a permanency planning hearing for D.R.   

When the juvenile court indicated it intended to deny R.R.‟s section 388 

petition, R.R.‟s counsel stated the voluntary declaration of paternity entitled R.R. 

to presumed father status.  The juvenile court indicated there still had been no 

showing of a change in circumstances.  Mother‟s counsel protested that mother 

and R.R. signed the declaration and counsel witnessed it and “mailed the form out 

to the state.”  The juvenile court denied the petition and stated R.R. was “an 

alleged father only.”   

 The juvenile court then indicated it was ready to proceed with the contested 

permanency planning hearing as to M.R. and saw no reason why D.R.‟s 

permanency planning hearing also could not be conducted “today as the issues are 

identical.”  When counsel for R.R. requested a contested hearing, the juvenile 

court responded the only relevant issue was whether an exception to adoption 

could be shown.  Counsel for R.R. persisted that R.R. wished to testify “there is a 

bond between himself and [D.R.] . . . .”  The juvenile court responded R.R. was 

present and could testify forthwith.   

 Mother‟s counsel then requested a contested hearing as to D.R. and stated 

counsel and mother had received a copy of the social report that morning and 

mother “would like to have an opportunity to prepare and offer testimony.”  The 

juvenile court suggested mother‟s testimony “is going to be identical for [D.R.] as 

it is for [M.R.].”  Mother‟s counsel again objected mother had not had an 

opportunity to review the report and mother was entitled to a continuance by 

statute. 

At that point, County Counsel offered that, in an abundance of caution, the 

Department would not object to a brief continuance.  The juvenile court found a 

continuance was not necessary, noted the only difference between the children was 
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their age, and asked what different testimony mother would offer at a later time.  

Mother‟s counsel responded mother believed, “by allowing her to have more 

time,” she would be able to obtain “more documentation regarding” her ability 

“to establish her bond with her child.”  R.R.‟s counsel joined in the request and 

stated R.R. also did not receive the report 10 days before the hearing and case law 

entitled him to a continuance.  The juvenile court denied the request and indicated 

it was prepared to proceed over mother and R.R.‟s objection. 

After the juvenile court received the social reports into evidence, mother 

testified she visits each of her children once per week for two hours.  During 

visits, mother reads to the children and plays with them.  She would like to do 

more but is restricted by the length of the visits and the area in which they take 

place.  M.R. reaches out to mother, kisses her and they laugh and play.  D.R. 

smiles when she sees mother.  Neither child seems upset during visits.  M.R. has 

tantrums but only because she becomes upset when she does not get what she 

wants.  Mother feeds D.R. snacks brought to the visits by the foster mother.  

Mother believes she has a bond with each child even though she sees them only 

once a week.  Mother wanted to participate in M.R.‟s Regional Center activities 

but it was hard for mother to attend on the bus.  Mother believes she has “the kind 

of bond that a mother and child should have, and I feel that if I had more time with 

them, that I can build a stronger bond with them.”   

R.R. testified he plays with D.R. during visits, shows her the swings and 

walks around the sand.  R.R. believes he has a strong bond with D.R., she 

recognizes him and is happy to see him.  She has not cried with him.  R.R. asked 

the juvenile court to give himself and mother another chance to regain “what we 

had going at one point.”   

Mother‟s counsel argued mother had done the best she could to remain 

engaged with the children and involved in their lives.  Mother worked hard to turn 

her life around and she now would be an appropriate parent for both girls.   
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R.R.‟s counsel argued the Department detained D.R. based on mother‟s 

prior behavior and that R.R. consistently had asserted not only that he was D.R.‟s 

biological father, but also that he should be her presumed father.  When the 

juvenile court noted R.R. did not visit the child until February of 2010 and then 

saw the child only three or four times, counsel protested that father regularly had 

been attending visits, the visits are of high quality and R.R. had established a 

relationship with his daughter.   

After the matter was submitted, the juvenile court stated that, as to mother, 

“this is a very sad situation” in that five of mother‟s children previously had been 

placed for adoption.  The juvenile court noted both mother and R.R. had only 

monitored visitation and neither had demonstrated that the beneficial parental 

relationship exception applied.  The juvenile court pointed out that, “for the first 

three and a half months of [D.R.‟s] life, [R.R.] never saw child.”  The juvenile 

court found, by clear and convincing evidence, both children were likely to be 

adopted and terminated parental rights.   

CONTENTIONS 

 Mother contends the juvenile court erred in denying her section 388 

petitions, in denying a continuance of D.R.‟s permanency planning hearing and in 

terminating her parental rights.   

 R.R. contends the juvenile court erred in denying his section 388 petition, 

in denying a continuance of D.R.‟s permanency planning hearing, and in 

terminating his parental rights.
4
 

                                                                                                                                       

 
4
  R.R. raises the last contention only in a heading of his opening brief.  

Although issues raised in such a perfunctory fashion need not be addressed, in 

deference to the gravity of the rights involved and in an abundance of caution, we 

address the merits of the issue. 
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DISCUSSION 

1.  Denial of mother’s section 388 petition filed April 9, 2010. 

Mother contends her section 388 petition as to M.R. filed April 9, 2010, 

contained substantial evidence indicating mother‟s circumstances changed 

significantly after the juvenile court terminated mother‟s family reunification 

services as to M.R. on December 14, 2009.  Mother had completed domestic 

violence and substance abuse classes, mother visited M.R. on a regular basis and 

mother‟s presence was observed to have a soothing effect on M.R.  Mother asserts 

she participated in M.R.‟s life in a motherly role in that she fed her snacks, read 

her books, changed her diapers, fixed her hair and talked to her.  Also, M.R. was 

well cared for, healthy and clean when she was redetained from mother.  Mother 

claims the petition proved mother was fully invested in the case plan and ready for 

the opportunity to establish that she would ensure M.R.‟s attendance at Regional 

Center appointments.  Mother concludes the juvenile court erred in summarily 

denying the petition.   

Section 388 permits an order of the juvenile court to be changed, modified 

or set aside if the petitioner establishes by a preponderance of the evidence that 

(1) new evidence or changed circumstances exist, and (2) the proposed change 

would promote the best interests of the child.  (In re Stephanie M. (1994) 7 Cal.4th 

295, 316-317.)  To trigger the right to a hearing, the petitioner need only make a 

prima facie showing of these elements, and the petition should be liberally 

construed in favor of granting a hearing to consider the petitioner‟s request.  

(In re Marilyn H. (1993) 5 Cal.4th 295, 309-310; In re Zachary G. (1999) 77 

Cal.App.4th 799, 806.)  We review the summary denial of a section 388 petition 

for abuse of discretion.  (In re Angel B. (2002) 97 Cal.App.4th 454, 460.) 

Here, M.R. was returned to mother‟s care with family maintenance services 

on May 13, 2009.  However, the child was redetained two months later because 

mother failed to take her to Regional Center appointments and failed to provide a 

stable home.  Mother‟s section 388 petition failed to allege these circumstances 
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had changed, that is, that mother had secured appropriate housing or that she was 

now better able to ensure that M.R. would attend her Regional Center 

appointments.   

The petition also failed to show the proposed modification was in M.R.‟s 

best interests.  Mother‟s compliance with the case plan and activities with M.R. 

during visits are not sufficient to demonstrate the modification sought was in the 

child‟s best interest.  “It is not enough for a parent to show just a genuine change 

of circumstances under the statute.  The parent must show that the undoing of the 

prior order would be in the best interest of the child.  [Citation.]”  (In re Kimberly 

F. (1997) 56 Cal.App.4th 519, 529.)  The fact the parent “makes relatively last-

minute (albeit genuine) changes” does not automatically tip the scale in the 

parent‟s favor.  (Id. at p. 530.)   

Mother notes that, at a hearing on April 12, 2010, the juvenile court 

observed the social report reflected “things [were] going a lot better” for mother.  

However, the juvenile court made this comment in response to a request from 

M.R.‟s counsel that mother‟s visits be terminated or limited to once per month.  

In any event, improvement in mother‟s visitation, without more, was insufficient 

to warrant modification of the previous order. 

In sum, we find no abuse of the juvenile court‟s discretion in the order 

summarily denying mother‟s section 388 petition filed April 9, 2010. 

2.  The denial of mother’s section 388 petition with respect to D.R. 

Mother contends her section 388 petition as to D.R. filed May 26, 2010, 

contained substantial evidence that mother‟s circumstances changed significantly 

after the juvenile court terminated mother‟s family reunification services on 

January 29, 2010, and that D.R.‟s best interests would be furthered by reinstating 

reunification services.  Mother notes she completed domestic violence and 

substance abuse programs and the director of mother‟s counseling services 

reported mother‟s attitude, participation and overall rating was “very good.”  

Mother also completed a self-improvement program on April 8, 2010, she 
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continued to test negative for drugs and attend NA/AA meetings, and mother 

remained consistent in visiting D.R., missing only three visits in five months.  

Mother concludes the juvenile court erred in denying a hearing on the petition.   

Initially, we note mother was denied family reunification services with 

respect to D.R. based on her failure to reunify with her other children.  Because 

mother was not entitled to family reunification services, her section 388 petition, 

which requested reinstatement of family reunification services, was flawed from 

the outset.  In any event, mother failed to show a change in circumstances.  

Mother‟s petition states she completed various programs and classes but 

disregards that D.R. was detained because mother failed to provide M.R. with 

appropriate housing and failed to take M.R. to Regional Center appointments.  

Mother‟s petition stated no changed circumstances that addressed these issues. 

Mother also failed to show the proposed change would be in D.R.‟s best 

interests.  Mother stated only the child was “young enough to spend her future 

growing up in her mother‟s care.”  This was insufficient to demonstrate that a 

change in the previous order, which would have further delayed permanence for 

D.R., was in the child‟s best interests.  (See, In re Marilyn H., supra, 5 Cal.4th 

295, 306.) 

Thus, no abuse of discretion appears in the summary denial of the petition. 

3.  Denial of mother’s request for a continuance of D.R.’s permanency 

planning hearing. 

Mother contends the social report for D.R.‟s permanency planning hearing 

on May 28, 2010, was mailed to an incorrect address on May 14, 2010, and her 

counsel received the report on the day of the hearing.  Mother claims she informed 

the social worker she was moving before the hearing and, had the social worker 

telephoned mother or father, the report could have been mailed to the new address.  

Mother asserts she was entitled to receive the report 10 calendar days prior to the 
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hearing.  (Judith P. v. Superior Court (2002) 102 Cal.App.4th 535, 558; 

§§ 361.21, subd. (c), 366.05; Cal. Rules of Court, rule 5.725(c).)
5
  Mother notes 

she requested a continuance to prepare for the permanency planning hearing and 

county counsel indicated the Department would not be opposed to a brief 

continuance.  Nonetheless, the juvenile court denied the request and proceeded 

over mother‟s objection.   

Mother asserts the denial of her request for a continuance violated her right 

to due process.  Mother argues she was prejudiced by her inability to read the 

report in advance of the hearing, confer with counsel and prepare to controvert the 

contents of the report.  (In re Jeanette V. (1998) 68 Cal.App.4th 811, 816-817.)  

The Department‟s failure to provide the section 366.26 report to mother‟s counsel 

in advance of the hearing also forced counsel to represent mother without an 

opportunity to prepare mother‟s defense.  Thus, mother was deprived of her 

right to competent counsel.  (In re O.S. (2002) 102 Cal.App.4th 1402, 1407; 

In re Carrie M. (2001) 90 Cal.App.4th 530, 535; In re Kristin H. (1996) 

46 Cal.App.4th 1635, 1659; § 317.5.)   

Mother argues the juvenile court‟s belief that denial of a continuance as to 

D.R. did not prejudice mother because M.R.‟s contested permanency planning 

hearing was scheduled for that day was error.  The children were differently 

situated and were being adopted by different families.  Thus, mother‟s defense to 

the recommendation in D.R.‟s case might well have been different from the 

defense she intended to present in M.R.‟s case.  Further, any request for an offer of 

proof would have been futile because mother and her counsel had not had an 

                                                                                                                                       

 
5
  California Rules of Court, rule 5.725(c), which addresses permanency 

planning hearings, states:  “Before the hearing, petitioner must prepare an 

assessment under section 366.21(i).  At least 10 calendar days before the hearing, 

the petitioner must file the assessment, provide copies to each parent or guardian 

and all counsel of record, and provide a summary of the recommendations to the 

present custodians of the child, to any CASA volunteer, and to the tribe of an 

Indian child.”  (Cal. Rules of Court, rule 5.725(c).) 
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opportunity to review the report and thus could not present an intelligent offer of 

proof.  (See In re Earl L. (2004) 121 Cal.App.4th 1050, 1053; M.T. v. Superior 

Court (2009) 178 Cal.App.4th 1170, 1181.)   

Mother concludes the order terminating parental rights must be reversed. 

We find no abuse of the juvenile court‟s discretion in the denial of the 

request for a continuance.  Mother concedes the report was mailed on May 14, 

2010, to her last known address.  Although mother claims the Department failed to 

exercise diligence to identify her correct address, it was mother‟s obligation to 

provide the Department and the juvenile court with a correct mailing address.  

(Cal. Rules of Court, rule 5.534, subd. (m)(2).)   

Further, mother‟s assertion she did not receive the report because it was 

mailed to an incorrect address is suspect.  The section 388 petition mother filed 

with respect to M.R. on April 9, 2010, indicated she lived at the address and R.R. 

listed the same address on the section 388 petition he filed with respect to D.R. on 

May 18, 2010, four days after the Department mailed D.R.‟s section 366.26 report 

to mother.   

In any event, the case on which mother relies, Judith P. v. Superior Court, 

is distinguishable.  Judith P. addressed reports filed for jurisdictional, dispositional 

and status review hearings.  Judith P. noted the important distinction to be made 

between reports prepared for these prepermanency planning hearings and a report 

prepared for a permanency planning hearing.  (Judith P., supra, 102 Cal.App.4th 

at p. 554, fn. 13.)  Thus, mother‟s reliance on sections 366.21, subdivision (c), 

related to status review reports, and section 366.05, related to supplemental review 

reports, is misplaced. 

Further, in Judith P. the review report indicated the social agency did not 

know whether mother was in compliance with the case plan.  Mother informed the 

juvenile court she had completed family reunification services and requested a 

continuance to provide documentation to the social agency.  Here, unlike the 

parent in Judith P., mother did not make an offer of proof regarding why a 
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continuance was necessary, did not seek to cross-examine the social worker and, 

in essence, requested only “more time.”  Given that it is not a denial of due 

process to require a parent to make an offer of proof before conducting a contested 

permanency planning hearing (In re Tamika T. (2002) 97 Cal.App.4th 1114, 

1121), it follows that due process does not require the juvenile court to grant a 

continuance of a permanency planning hearing where a parent fails to make an 

offer of proof indicating new information or evidence could be obtained during the 

additional time. 

Even on appeal, mother does not suggest what additional evidence she 

would have presented had the juvenile court granted the continuance.  She argues 

that, with additional time, she might have prepared a different defense.  However, 

it is clear that additional time to prepare would not have altered the facts of the 

case.  D.R. was never in mother‟s care and mother was denied family reunification 

services.   

Thus, assuming the juvenile court‟s denial of a continuance violated 

California Rules of Court, rule 5.725 and testing the error under the harmless 

beyond a reasonable doubt standard (In re Thomas R. (2006) 145 Cal.App.4th 726, 

734), mother fails to demonstrate prejudice.  Moreover, in determining whether to 

grant a continuance in dependency matters, the juvenile court is directed to “give 

substantial weight to a minor‟s need for prompt resolution of his or her custody 

status, the need to provide children with stable environments, and the damage to a 

minor of prolonged temporary placements.”  (§ 352, subd. (a); see In re Marilyn 

H., supra, 5 Cal.4th at p. 306.)  This mandate provides further support for finding 

the juvenile court committed no abuse of discretion in the denial of mother‟s 

request for a continuance of the permanency planning hearing.  (In re Elijah V. 

(2005) 127 Cal.App.4th 576, 585; In re Ninfa S. (1998) 62 Cal.App.4th 808, 810-

811.) 
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4.  The beneficial parental relationship exception. 

      a.  Overview. 

Under section 366.26, subdivision (c)(1), if reunification services have been 

terminated and the child is adoptable, the juvenile court must terminate parental 

rights unless one of several statutory exceptions applies.  One such exception, the 

beneficial parental relationship exception, arises when the juvenile court finds 

termination of parental rights would be detrimental to the child because the parents 

have maintained regular visitation and contact with the child, and the child would 

benefit from continuing the parental relationship.  (§ 366.26, subd. (c)(1)(B)(i).) 

In re Autumn H. (1994) 27 Cal.App.4th 567, 575, held the exception 

applies only when the relationship with a natural parent “promotes the well-being 

of the child to such a degree as to outweigh the well-being the child would gain in 

a permanent home with new, adoptive parents.”  To overcome the statutory 

preference for adoption, the parent must show he or she occupies a parental role in 

the child‟s life, resulting in a significant, positive emotional attachment of the 

child to the parent.  (In re B.D. (2008) 159 Cal.App.4th at p. 1234.) 

 Case law acknowledges it is unreasonable to require a noncustodial parent 

to prove that a child has a “primary attachment” to the parent, or to show the 

parent and the child have maintained day-to-day contact.  (In re S.B. (2008) 

164 Cal.App.4th 289, 299.)  Instead, the juvenile court determines whether 

the parent has maintained a parental relationship, or an emotionally significant 

relationship with the child, through consistent contact and visitation.  

(Id. at pp. 300-301.) 

The parent has the burden of proving the applicability of the exception.  

(In re Cristella C. (1992) 6 Cal.App.4th 1363, 1373.)  

      b.  M.R. 

 Mother notes mother and M.R. were described as well bonded at the 

hospital and M.R. was a normal happy baby, indicating mother had a healthy 

pregnancy.  Mother visited regularly, she was appropriate during visits and she 
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interacted well with M.R.  Mother advanced to unmonitored visits and on May 13, 

2009, M.R. was returned to mother.  At that time, M.R. was described as bonded 

with mother and she remained in mother‟s care for two months before she again 

was detained.  Even then, M.R. was found to be well groomed and in good health.  

In July of 2009, it was reported that mother and M.R. were closely bonded.  

Further, mother was teaching M.R. multiple languages, she sang to her and M.R. 

was described as a happy baby.  Mother attended M.R.‟s Needs and Services 

meeting in August of 2009.  Mother visited regularly and in October of 2009, a 

social worker described their bond as confirmed.   

 Mother testified she read to M.R. and played with her.  When M.R. saw 

mother, she reached out to kiss her.  Mother concludes her regular contact and 

consistent visitation demonstrated M.R. would benefit more from continuing the 

relationship with mother than she would benefit from adoption.  (In re S.B., supra, 

164 Cal.App.4th 289.)   

 The record does not support mother‟s claim.  Mother failed to visit M.R. 

regularly after M.R. was redetained in July of 2009.  Also, mother caused 

disruption by bringing R.R. with her to visits with M.R.  However, even assuming 

mother visited M.R. regularly, she failed to show a significant benefit from 

continuing the parent-child relationship.  M.R.‟s foster mother reported M.R. 

became anxious and withdrawn on the way to the visits and was clingy and fretful 

after visits.  Also, M.R. had difficulty sleeping for a couple of nights after each 

visit.  Although mother‟s visits reportedly had improved, M.R. preferred to play 

by herself or with foster mother even though mother tried to engage her.  Mother 

had difficulty getting M.R. to listen and at times struggled to change M.R.‟s diaper 

because M.R. would not let her.  The social worker also expressed concern that 

mother would not be able to handle M.R.‟s tantrums. 

 Mother‟s case is substantially different than In re S.B., supra, 

164 Cal.App.4th 289.  There, the parent visited the five-year-old child as often as 

permitted, acted in a loving, parental role and did virtually everything asked of 
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him.  Also, the juvenile court found the child “loved her father, wanted their 

relationship to continue and derived some measure of benefit from his visits.”  

(Id. at p. 301.)   

 Here, mother‟s contact with M.R. was inconsistent, M.R. did not regard 

mother as a parental figure and the visits made M.R. anxious.  Additionally, 

mother failed to show the benefit of M.R.‟s relationship with mother outweighed 

the benefit of a stable adoptive placement.  M.R. was placed with her prospective 

adoptive family in July of 2009, had adjusted well and viewed her prospective 

adoptive parents as her parents and their son as her brother.  The Department 

reported an obvious attachment between M.R. and her prospective adoptive 

family.   

 The record therefore supports the juvenile court‟s conclusion the beneficial 

parental relationship exception did not apply with respect to M.R. 

         c.  D.R.  

 In support of her assertion the beneficial parental relationship exception 

applies to D.R., mother notes the disposition report indicated D.R. appeared to be 

“very bonded” to mother.  Mother visited regularly for two hours per week and 

was involved in meeting the child‟s needs.  Mother only missed three visits in five 

months and the Department reported mother was nurturing and affectionate with 

the child.  Mother testified D.R. smiled when she saw mother and mother believed 

she and D.R. were strongly bonded.  Mother compares her case to In re Amber M. 

(2002) 103 Cal.App.4th 681, in which an order terminating parental rights was 

reversed because it was shown the child loved her mother and shared a strong, 

primary bond.  The mother visited as often as she was allowed and acted as a 

loving parent.  Mother claims she similarly maintained regular contact and 

visitation, she nearly had completed the case plan, she continued to participate in 

the necessary programs and she cultivated a strong relationship with D.R.  Mother 

concludes the evidence supported application of the exception with respect to D.R. 
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 Contrary to mother‟s assertion, the record showed mother‟s visitation of 

D.R. was not consistent.  Additionally, mother failed to attend D.R.‟s multi-

disciplinary assessment in December of 2009.  However, even assuming mother 

visited D.R. regularly, she failed to show D.R. would gain a significant benefit 

from continuing the parent-child relationship that outweighed the benefit the child 

would derive from adoption.  Mother‟s claim she nearly had completed the case 

plan is misleading in that mother was denied family reunification services with 

respect to D.R. and thus had no case plan to complete.  Further, D.R. was in the 

care of a prospective adoptive family who loved her and enjoyed caring for her.   

 In re Amber M. is distinguishable.  The children at issue in that case were 

older than D.R. and had been in the care of their mother for substantial portions 

of their lives.  Further, a bonding study concluded mother and Amber shared 

“ „a primary attachment‟ ” and a “ „primary maternal relationship‟ ” and that “ „[i]t 

could be detrimental‟ ” to sever that relationship.  (In re Amber M., supra, 103 

Cal.App.4th at p. 689.)  In re Amber M. concluded the evidence showed the two 

older children had a strong primary bond with mother and their sibling, “while 

seemingly too young to have developed much of a relationship with Mother, 

nevertheless was very strongly attached to her.”  (Id. at p. 690.)  Also, the mother 

“visited as often as she was allowed and acted in a loving, parental role . . . .  She 

was devoted to them and did virtually all that was asked of her to regain custody.”  

(Ibid.) 

 Mother, on the other hand, has never been the primary caretaker of D.R. 

and failed to advance beyond monitored visitation.  The evidence supports the 

juvenile court‟s finding D.R.‟s stability in a new prospective adoptive family 

outweighed the benefit of maintaining a relationship with mother.   

 5.  Denial of R.R.’s section 388 petition.    

       a.  R.R.’s arguments. 

 R.R. contends his section 388 petition presented new evidence, namely, the 

voluntary declaration of paternity, which established R.R. as D.R.‟s presumed 



24 

 

father and qualified him to receive family reunification services.  R.R. asserts his 

voluntary declaration of paternity was properly executed, witnessed and filed with 

the DCSS as required by Family Code section 7570 et seq.  (In re Mary G. (2007) 

151 Cal.App.4th 184, 197-198.) 

 Recounting the history of the case, R.R. claims the juvenile court 

apparently was determined not to recognize him as D.R.‟s presumed father.  He 

notes that, at the initial juvenile court hearing, mother informed the juvenile court 

that R.R. was D.R.‟s father, he held himself out to be D.R.‟s father, he supported 

mother throughout the pregnancy, and there was no one else who could be her 

father.  Nonetheless, the juvenile court found R.R. to be merely an alleged father 

and ordered HLA testing to determine paternity.  When mother‟s counsel asked 

whether testing would be required if R.R. submitted a voluntary declaration of 

paternity, the juvenile court indicated R.R. failed to sign a voluntary declaration of 

paternity at the hospital.   

 At the jurisdictional hearing on January 29, 2010, mother testified R.R. had 

never made any statements to her indicating he did not believe he was D.R.‟s 

father.  The juvenile court responded, erroneously, that R.R. denied paternity of 

D.R. at the initial hearing on November 19, 2009.  At the disposition phase of the 

same hearing, R.R.‟s counsel indicated R.R. was willing to sign a voluntary 

declaration of paternity.  The juvenile court again noted R.R. did not sign a 

declaration of paternity at the hospital and denied R.R. family reunification 

services.  However, a valid declaration of paternity may be made at any time after 

the child‟s birth.  (In re Mary G., supra, 151 Cal.App.4th at pp. 198-200; Fam. 

Code, § 7571, subd. (d).)  Thus, the juvenile court erroneously insisted the 

voluntary declaration of paternity had to be signed at the hospital.  Further, HLA 

testing confirmed R.R. was D.R.‟s biological father. 

 R.R. notes the reunification period had not expired when he filed the 

voluntary declaration of paternity in that no reunification services were ordered 

and R.R. should not have been precluded from being recognized as D.R.‟s 
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presumed father and considered for family reunification services.  R.R. asserts an 

unwed father cannot be deprived of an opportunity to develop a parental 

relationship with a child born out of wedlock where the father does not deny or 

reject paternity as soon as he has reason to know of it and thereafter does not delay 

in asserting his interest in the child.  (In re Julia U. (1998) 64 Cal.App.4th 532, 

540-542.)  R.R. notes he visited D.R. every week after February 4, 2010, and the 

social reports indicated R.R. was appropriate and attentive to the child during 

visits.   

 R.R. concludes the juvenile court erroneously found his voluntary 

declaration of paternity of no effect and improperly denied his section 388 petition 

without a hearing. 

       b. Voluntary declarations of paternity. 

 In 1994, the Legislature amended Family Code section 7611, which 

generally sets forth the exclusive means for an unwed father to establish presumed 

fatherhood, to provide that a man is a presumed father “ „if he meets the conditions 

provided in . . . Chapter 3 (commencing with Section 7570) of Part 2,‟ ” which 

pertains to the establishment of paternity by voluntary declaration.  (In re Mary G., 

supra, 151 Cal.App.4th at p. 197.) 

 Family Code section 7573 states that, with exceptions not relevant here, 

“a completed voluntary declaration of paternity, as described in Section 7574, that 

has been filed with the Department of Child Support Services shall establish the 

paternity of a child and shall have the same force and effect as a judgment for 

paternity issued by a court of competent jurisdiction.”  (Fam. Code, § 7573; 

Kevin Q. v. Lauren W. (2009) 175 Cal.App.4th 1119, 1132; In re Mary G., supra, 

151 Cal.App.4th at pp. 197-198; County of Los Angeles v. Sheldon P. (2002) 

102 Cal.App.4th 1337, 1340; Cal. Rules of Court, rule 5.635(c).) 

 Family Code section 7574, states a voluntary declaration of paternity shall 

be executed on a form developed by the DCSS which must contain certain 

information, including statements by the parents that they have read and 
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understand the written materials described in Family Code section 7572; a 

statement by the mother that the man who has signed the declaration is the only 

possible father; and, a statement by the man that he is the biological father of the 

child, and that he consents to the establishment of paternity.  (Fam. Code, § 7574, 

subd. (b).) 

The Legislature enacted the statutes creating the declaration process to 

further the state‟s interest in establishing paternity for all children and to provide a 

means of establishing paternity that avoided the need for a lengthy and expensive 

court process.  (Fam. Code, § 7570, subd. (b).)  The Legislature also found:  

“Knowledge of family medical history is often necessary for correct medical 

diagnosis and treatment.  Additionally, knowing one‟s father is important to a 

child‟s development.”  (Fam. Code, § 7570, subd. (a).) 

 Family Code section 7571, subdivision (a) directs that, before an unmarried 

mother leaves the hospital after giving birth, the person responsible for registering 

live births must provide the mother and the man she identifies as the father a 

voluntary declaration of paternity.  Hospital staff is directed to witness the 

signature of the declaration and forward the signed declaration to the DCSS within 

20 days.  Attesting parents also may mail a notarized declaration to the DCSS “at 

any time after the child‟s birth.”  (Fam. Code, § 7571, subd. (d).)  In addition, 

“Declarations shall be made available without charge at all local child support 

agency offices, offices of local registrars of births and deaths, courts, and county 

welfare departments within this state.  Staff in these offices shall witness the 

signatures of parents wishing to sign a voluntary declaration of paternity and shall 

be responsible for forwarding the signed declaration to the [DCSS] within 20 days 

of the date the declaration was signed.”  (Fam. Code, § 7571, subd. (f).)  Also, 

“Publicly funded or licensed health clinics, pediatric offices, Head Start programs, 

child care centers, social services providers, prisons, and schools may offer parents 

the opportunity to sign a voluntary declaration of paternity. . . .  [These agencies] 
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shall ensure that the form is witnessed and forwarded to the [DCSS].”  

(Fam. Code, § 7571, subd. (j).)  

       c.  R.R.’s voluntary declaration of paternity was not properly 

executed or filed. 

 The record discloses R.R.‟s voluntary declaration of paternity was 

witnessed by mother‟s attorney who was employed by Los Angeles Dependency 

Lawyers.  Attorneys appointed to represent parents in dependency proceedings are 

not among the individuals listed in Family Code section 7571 as statutorily 

authorized to witness voluntary declarations of paternity.  Also, there was no 

evidence the declaration was forwarded to the DCSS within twenty days after it 

was signed, as required by the statute.  It therefore appears the voluntary 

declaration of paternity submitted with R.R.‟s section 388 petition was not validly 

executed or filed. 

 R.R. argues mother‟s attorney qualifies as a proper witness of the 

declaration.  He notes federal law requires states to adopt a voluntary 

acknowledgment of paternity process as a condition of receiving certain federal 

funds.  He quotes 45 Code of Federal Regulations section 303.5, subdivision 

(g)(1) which states:  “The State must establish, in cooperation with hospitals, State 

birth record agencies, and other entities designated by the State and participating 

in the State‟s voluntary paternity establishment program, a program for voluntary 

paternity establishment services.  [¶] . . . (ii)  The voluntary paternity 

establishment services program must also be available at the State birth record 

agencies, and at other entities designated by the State and participating in the 

State‟s voluntary paternity establishment program.  These entities may include the 

following types of entities:  [¶] . . . [¶] (F)  Legal Aid agencies, and private 

attorneys . . . .”  (45 C.F.R. § 303.5, subd. (g)(1)(ii)(F).) 

 R.R. claims this regulation controls over any state statute that does not 

allow an attorney to participate in the voluntary paternity establishment services 

program.  Thus, according to R.R., mother‟s attorney was authorized under federal 
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law, either as a private attorney or as an attorney appointed by the juvenile court, 

to witness R.R.‟s voluntary declaration of paternity.   

 However, the cited regulation merely permits a state to allow legal 

aid agencies and private attorneys to participate in the state‟s voluntary 

paternity establishment services program.  The regulation states the entities 

required to establish paternity services “may include . . . [l]egal aid, and private 

attorneys . . . .”  (45 C.F.R. § 303.5, subd. (g)(1)(ii)(F), italics added.)  The 

regulation does not require the states to include legal aid agencies and private 

attorneys in the program.  Thus, Family Code section 7571, which does not 

include legal aid agencies and private attorneys in the voluntary paternity 

establishment services program, is not in conflict with the federal regulation.   

 R.R.‟s alternative assertion, that mother‟s counsel was part of the court 

staff, similarly fails.  Mother‟s counsel was appointed by the juvenile court to 

represent mother but was not part of the court staff.   

 Moreover, even if mother‟s counsel properly witnessed the declaration, 

there was no evidence the declaration was forwarded to the DCSS within 20 days 

after it was signed.  R.R. claims the presumption that official duty has been 

performed cures the filing infirmity.  (Kevin Q. v. Lauren W., supra, 175 

Cal.App.4th at p. 1136; In Raphael P. (2002) 97 Cal.App.4th 716, 738; Evid. 

Code § 664.)  However, the cases cited by R.R. are distinguishable.  In Kevin Q., 

the voluntary declaration of paternity was witnessed by an employee of the DCSS.  

(Fam. Code, § 7571, subd. (f).)  In In re Raphael P., the declaration was witnessed 

by hospital staff performing their official duty under Family Code section 7571, 

subdivision (a), which includes forwarding the signed declaration to the DCSS 

within 20 days.  (Fam. Code, § 7571, subd. (a).)  R.R.‟s declaration, unlike those 

at issue in Kevin Q. and Raphael P., was not witnessed by an employee of the 

DCSS or hospital staff but by mother‟s counsel who had no statutory duty to 

forward it to the DCSS.  Consequently, Evidence Code section 664 is not 

applicable here.   
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 Based on the foregoing, we conclude R.R.‟s voluntary declaration of 

paternity did not give rise to a presumption of paternity.  However, even if we 

assume the declaration substantially complied with the statutory requirements, we 

find no abuse of the juvenile court‟s discretion in the denial of the modification 

petition. 

       d.  Assuming R.R.’s voluntary declaration of paternity substantially 

complied with the statutory requirements, the summary denial of his modification 

petition does not require reversal. 

 Initially, we note that at both the detention hearing on November 19, 2009, 

and the jurisdiction/disposition hearing on January 29, 2010, R.R.‟s counsel 

indicated R.R. was willing to submit a voluntary declaration of paternity.  

However, he failed to do so.  Thus, the juvenile court properly relied on the 

evidence in the record at the time of the disposition hearing that indicated R.R. did 

not qualify as a presumed father.  This evidence included R.R.‟s failure to 

acknowledge paternity at the hospital and his refusal to sign D.R.‟s birth 

certificate.  R.R. also declined to hold D.R. at the hospital and refused to make 

himself available to social workers.  Even after testing showed he was D.R.‟s 

biological father, R.R. continued to question his paternity.  When R.R. eventually 

did contact the Department on January 14, 2010, he refused to participate in the 

case plan.  Based on this evidence, the juvenile court properly concluded R.R. was 

merely an alleged father who did not qualify for family reunification services.   

 After the disposition hearing, R.R. commenced visitation of D.R. on 

February 4, 2010.  However, even then he visited for only one hour rather than the 

two-hour visit the juvenile court‟s order permitted.  R.R. did not present the 

voluntary declaration of paternity to the juvenile court until May 18, 2010, eight 

days before the permanency planning hearing.  The declaration he submitted was 

dated January 29, 2010.  Thus, R.R. had the signed declaration at his disposal for 

three and a half months before he brought it to the attention of the juvenile court 

when he filed it in connection with his section 388 petition.   
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 Further, R.R. did not file the signed declaration until more than six months 

after D.R. was detained.  The presumptive maximum term for court ordered family 

reunification services for a child under the age of three years at the time of 

removal from the parent or guardian‟s care is six months from the date the child 

entered foster care.  (§ 361.5, subd. (a)(1).)  Thus, R.R. did not file the voluntary 

declaration of paternity until after the presumptive term of family reunification 

services for a child under the age of three years on the date of detention had 

expired.   

“The requirement of petitioning the court for a hearing pursuant to section 

388 to show changed circumstances must be viewed in the context of the 

dependency proceedings as a whole.  [Citation.]”  (In re Marilyn H., supra, 

5 Cal.4th at p. 307.)  Once reunification services are terminated, the focus shifts 

from reunification to the child‟s need for permanency and stability, and a section 

366.26 hearing to select and implement a permanent plan must be held within 120 

days.  (In re Marilyn H., supra, at p. 309.)  For a parent “to revive the 

reunification issue,” the parent must prove that circumstances have changed such 

that reunification is in the child‟s best interest.  (Ibid.)   

“It is not enough for a parent to show just a genuine change of 

circumstances under the statute.  The parent must show that the undoing of the 

prior order would be in the best interests of the child.  [Citation.]”  (In re Kimberly 

F., supra, 56 Cal.App.4th at p. 529.)  The fact that the parent “makes relatively 

last-minute (albeit genuine) changes” does not automatically tip the scale in the 

parent‟s favor.  (Id. at p. 530.)  Instead, “a number of factors should be examined.”  

(Ibid.)  First, the juvenile court should consider “the seriousness of the reason for 

the dependency . . . .”  (Ibid.)  “A second important factor . . . is the strength of the 

existing bond between the parent and child . . . .”  (Id. at p. 531.)  Finally, as “the 

essence of a section 388 motion is that there has been a change of circumstances,” 

the court should consider “the nature of the change, the ease by which the change 

could be brought about, and the reason the change was not made before . . . .”  
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(Ibid.)  “While the bond to the caretaker cannot be dispositive . . . , our Supreme 

Court made it very clear in [In re Jasmon O. (1994) 8 Cal.4th 398, 408, 414-422] 

that the disruption of an existing psychological bond between dependent children 

and their caretakers is an extremely important factor bearing on any section 388 

motion.”  (Ibid.)   

 Considering these factors here, the record showed D.R. was detained 

because she was at risk in mother‟s care.  The existing bond between R.R. and 

D.R. was weak, at best, given that she was never in his care and he showed no 

interest in visiting her until after he was denied family reunification services.  

Even then he visited only an hour a week, even though he was permitted a two-

hour visit.  Finally, R.R. seeks to modify the juvenile court‟s previous order based 

on his voluntary declaration of paternity, which he could have filed at the outset of 

the proceedings but did not file until more than six months after the date on which 

D.R. was detained.   

 In sum, R.R.‟s petition did not show that modification of the previous order 

would promote D.R.‟s best interest.  Rather, institution of family reunification 

services would have disrupted D.R.‟s placement with her prospective adoptive 

family.   

 Under these circumstances, granting R.R.‟s section 388 petition would have 

been inconsistent with the goals of the dependency proceedings.  Once a case has 

advanced to the permanency planning stage, it is important not only to seek an 

appropriate permanent solution, but also to implement that solution promptly to 

minimize the time the child is in legal limbo and to allow the child‟s caretakers to 

make a full emotional commitment to the child.  (In re Marilyn H., supra, 

5 Cal.4th 295, 306.)  Here, the juvenile court properly attempted to give D.R. a 

stable, permanent placement as promptly as possible. 
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 R.R. asserts he cannot be deprived of an opportunity to develop a parental 

relationship with D.R. because he did not deny or reject paternity and he did not 

delay in asserting his interest in the child.  (In re Julia U., supra, 64 Cal.App.4th at 

pp. 540-542.)  However, R.R. did not promptly come forward and claim his role as 

D.R.‟s parent.  As has been noted, R.R. refused to acknowledge paternity at the 

time of D.R.‟s birth, he continued to express uncertainty as to his paternity even 

after testing confirmed he was the child‟s father, and he delayed for months the 

filing of the voluntary declaration of paternity.  Given these circumstances, the 

juvenile court properly could conclude it was not in D.R.‟s best interests to modify 

the previous order denying R.R. family reunification services.   

 Thus, no abuse of the juvenile court‟s discretion appears in the summary 

denial of R.R.‟s section 388 petition.  

 6.  Denial of a continuance of D.R.’s permanency planning hearing. 

 R.R. contends the juvenile court violated his right to due process and 

abused its discretion in denying him a continuance of D.R.‟s permanency planning 

hearing.  R.R. notes the section 366.26 report was signed by the social worker the 

day before the hearing and was not filed in the juvenile court or provided to the 

parties or their counsel until the day of the hearing.  Because R.R. and his counsel 

did not receive the permanency planning report at least 10 calendar days prior to 

the hearing, R.R. asserts he was entitled to a continuance to prepare to contest the 

recommendation that parental rights be terminated.  R.R. relies on section 366.21, 

subdivision (c) and section 366.05 which require the Department to file status 

review reports and supplemental reports filed in conjunction with status review 

hearings at least 10 calendar days prior to the hearing.  Further, section 366.05 

provides the juvenile court “shall presume that a party is prejudiced by the lack of 

timely service of the report” and shall grant a reasonable continuance unless it 

finds by clear and convincing evidence the party‟s ability to proceed is not 

prejudiced by the lack of timely service of the report.   
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 R.R. further contends his request for a continuance was meritorious in that 

he had no opportunity to confer with counsel, present additional evidence, call 

witnesses or otherwise prepare.  R.R. notes he was appointed new counsel at the 

start of the permanency planning hearing and a third attorney argued the matter.  

R.R. asserts that, because he was unaware of the Department‟s recommendation 

before the hearing, the denial of the request for a continuance violated his right to 

notice and an opportunity to be heard before his parental rights were terminated.  

(In re B.G. (1974) 11 Cal.3d 679, 668-689.)  R.R. concludes the failure to grant a 

continuance requires reversal of the order terminating R.R.‟s parental rights.   

 The Department contends that, because R.R. was merely an alleged father, 

he lacks standing to challenge the denial of his request for a continuance.  We 

decline to reject R.R.‟s contention on this basis, given that our previous discussion 

assumed the validity of R.R.‟s voluntary declaration of paternity for the sake of 

argument.  However, R.R.‟s claim fails on the merits. 

 As noted in connection with mother‟s appeal, the report at issue was not a 

supplemental report filed in connection with a status review hearing pursuant to 

section 366.05 or a status review report pursuant section 366.21 but was a report 

under section 366.26.  Although supplemental and status review reports must be 

filed 10 days in advance of the hearing (§§ 366.05, 366.21, subd. (c)), there is no 

similar statutory requirement for a section 366.26 report.  (See Judith P. v. 

Superior Court, supra, 102 Cal.App.4th at p. 554, fn. 13.)   

 However, assuming the Department failed to provide R.R. and his counsel 

the section 366.26 report in a timely manner (see Cal. Rules of Court, rule 

5.725(c), ante, at fn. 4), and applying the most stringent standard of review 

(In re Thomas R., supra, 145 Cal.App.4th at p. 734), R.R. has failed to 

demonstrate prejudice.  

 We note the juvenile court asked R.R. for an offer of proof regarding the 

necessity for the continuance.  (See In re Tamika T., supra, 97 Cal.App.4th at 

p. 1122.)  In response, R.R. stated he was seeking presumed father status.  
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The juvenile court properly denied the request on that ground because the issue of 

paternity was not relevant at the permanency planning hearing.  The only issue 

before the juvenile court was the selection of a permanent plan.  (In re Teneka W. 

(1995) 37 Cal.App.4th 721, 728.)  Thus, R.R.‟s offer of proof did not demonstrate 

the need for a continuance.  R.R. then testified at the hearing in an attempt to 

establish an exception to termination of parental rights.  On appeal, R.R. does not 

point to any evidence he could have produced or argument he might have 

advanced had a continuance been granted.  Although R.R.‟s counsel changed at 

the outset of the hearing, there is no suggestion in the record that counsel did not 

represent R.R. effectively.   

 In sum, R.R. fails to demonstrate prejudice flowing from the juvenile 

court‟s denial of a continuance.  Moreover, in determining whether to grant a 

continuance in dependency matters, the juvenile court is directed to “give 

substantial weight to a minor‟s need for prompt resolution of his or her custody 

status, the need to provide children with stable environments, and the damage to a 

minor of prolonged temporary placements.”  (§ 352, subd. (a).)  This mandate 

provides further support for finding the juvenile court did not abuse its discretion 

in the denial of R.R.‟s request for a continuance of the permanency planning 

hearing.  (In re Elijah V., supra, 127 Cal.App.4th at p. 585; In re Ninfa S., supra, 

62 Cal.App.4th at pp. 810-811.) 

 7.  The juvenile court properly terminated R.R.’s parental rights. 

 R.R. contends the denial of family reunification services and the limitation 

of monitored visitation did not bar application of the beneficial parental 

relationship exception.  R.R. notes he visited D.R. every week after February 4, 

2010, and the social reports indicated R.R. was appropriate and attentive to the 

child during visits.  R.R. fed D.R., changed her diaper and held her during the 

visits and he was on time except for one occasion.  R.R. asserts he did everything 

he could to parent D.R. to the extent he was permitted to do so by the Department 

and the juvenile court.  He developed a strong bond with her in spite of the 
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restrictions.  R.R. testified D.R. recognized him, did not cry with him, came to him 

at the visits and was happy to see him.  R.R. asserts his visits were appropriate, 

there were no problems or concerns noted during any visit and he testified he was 

prepared to do whatever he needed to do to maintain his relationship with the 

child.  R.R. asserts he embraced the parent-child relationship with his daughter 

and was clearly committed to her.   

 R.R. concludes the juvenile court should have applied the beneficial 

parental relationship exception to avoid termination of his parental rights.   

Once reunification services have been terminated or denied, as in this case, 

the focus shifts to the needs of the child for permanency and stability.  “At this 

stage of the proceedings, if an appropriate adoptive family is or likely will be 

available, the Legislature has made adoption the preferred choice.  [Citation.]”  

(In re Celine R., supra, 31 Cal.4th at p. 49.)  The beneficial parental relationship 

exception “does not permit a parent who has failed to reunify with an adoptable 

child to derail an adoption merely by showing the child would derive some benefit 

from continuing a relationship maintained during periods of visitation with the 

parent.”  (In re Jasmine D. (2000) 78 Cal.App.4th 1339, 1348.)  The type of 

parent-child relationship that triggers the exception is a relationship which 

“ „promotes the well-being of the child to such a degree as to outweigh the well-

being the child would gain in a permanent home with new, adoptive parents. . . .‟  

[Citation.]”  (In re Brandon C. (1999) 71 Cal.App.4th 1530, 1534.) 

 R.R. failed to show his relationship with D.R. promoted D.R.‟s well-being 

to such a degree as to outweigh the benefits of adoption.  D.R. was detained at 

birth and had never been in R.R.‟s care.  R.R. did not visit until the child was 

nearly three months of age, only visited an hour a week even though he was 

entitled to two hour visits and failed to advance beyond monitored visitation.  

Thus, R.R. did not take advantage of the opportunity the juvenile court‟s orders 

gave him to develop a parental relationship with D.R.   
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 We conclude that although R.R. visited D.R., he did little else to participate 

in her life in a paternal role.  Thus, substantial evidence supports the juvenile 

court‟s finding the beneficial parental relationship exception did not apply in this 

case.   

DISPOSITION 

 The orders of the juvenile court are affirmed. 
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